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Current Lopics. 


It is provided by statute in this State that 
every last will and testament of real or per- 
sonal property “shall be subscribed by the 
testator at the end of the will.” In the re- 
cent case of Andrews (43 App. Div. 394, and 
162 New York, 1) the question, What is the 
end of a will? arose, and, strange to say, it 
proved a very perplexing one both to the 
lawyers and judges. In this case the testa- 
trix wrote the will on three sides of a folded 
paper, commencing on the first page and 
continuing on the third page, at the top of 
which was written “ second page,” and com- 
pleting and signing the instrument on a page 
marked “ third page,” which in fact was the 
second page of the sheet. It was held, Mr. 
Justice Cullen writing the opinion, that the 
will was not signed at the end, within the 
meaning of the statute, and accordingly pro- 
bate was refused. Justice Cullen said: 

It is said that if the second leaf be severed from 
the first, and attached to the foot of the first page, 
then the will will appear well executed under any 
of the authorities. We concede this claim; but the 
answer to it is that in the instrument as offered 
the connection between the two leaves is at the 
side and not at the foot. It is further said that, 
ganting the sufficiency of our answer to the appel- 
lant’s argument in this respect. it is unreasonable 
to make the validity of a will depend on the point 
of connection between the several pages of the 
instrument. If this is so, it is but a criticism on 
the rule that the signature must be found at “ the 
physical end of the will; ” but that rule is the law 
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of this State. Many instances have been sug- 
gested to us on the argument, by counsel, where it 
would seem impracticable, if not impossible, to ap- 
ply the rule. It is said that no law requires a will 
to be written on a single sheet of paper; that it 
may be written on many detached or separate 
pieces; that no statute provides how such pieces 
shall be attached or how separate sheets shall be 
authenticated. We are asked if, in such a case, 
after the execution of a will the sheets or pieces of 
paper should be folded together in the wrong 
order, and the sheet last in fact and bearing the 
signatures of the testator and witnesses is by mis- 
take found out of place, whether the will is to be 
rejected. It is not necessary for us to be able to 
answer this inquiry. Many cases have occurred to 
us in which it would seem difficult to apply the 
“ physical end of the will” rule. We have frankly 
said that these difficulties seem to us so great that, 
apart from authority, we should not have been 
inclined to adopt such a rule: but the rule is the 
law of this State, and we must apply it to cases that 
fairly fall within its limits, though there may be 
imagined others to which it could not apply. 


The case went to the Court of Appeals, 
where Justice Cullen’s opinion was affirmed. 
While fully recognizing the importance of 
strict construction with reference to last wills 
and testaments, and appreciating, therefore, 
the point of view of the Court of Appeals, it 
seems to us unfortunate as well as unjust 
that the will under consideration should have 
been refused probate. As a writer in the 
Harvard Law Review has pointed out, the 
intention of the testator was plain, and be- 
yond question the signature was at the end 
of the will, in point of time, although not at 
the physical end: and where, as in this case, 
the testatrix specially numbered the pages, it 


| would seem that the only proper end of the 


instrument was the end so designated bv her. 
The senseless custom or “ fad” of continu- 
ing from the first page to what used to be 
considered the third page, which has sprung 
up within recent years, is responsible for all 
the trouble in the present case, and while we 
are inclined to regard the decision here as 
too narrow, if it shall have an important in- 
fluence in stoppine the objectionable method 
of writing now referred to, the decision will 
not have been wholly without salutary effect. 


The legal status of the automobile is in 
process of settlement. Not long ago it was 
seriously contended, as in the case of the 
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bicycle, when it first made its appearance, 
that the automobile had no rights that own- 
ers of horses were bound to respect, and that 
they should be and would be relegated to — 
no one knew where. We observe that Judge 
Sutherland, of the Monroe County (N. Y.) 
Court, has just handed down a decision to 
the effect that automobiles and similar vehi- 
cles have a right to travel on the public high- 
ways, and cannot be held responsible for 
damages due to the running away of horses 
frightened by such vehicles, except in cases 
where negligence can be shown. “ The 
horse,” says Judge Sutherland, “ has no par- 
amount or exclusive right to the road, and 
the mere fact that a horse takes fright at 
some vehicle run by new and improved 
methods, and smashes things, does not give 
the injured party a cause of action.” Judge 
Sutherland also showed that horses may take 
fright at conveyances that have become ob- 
solete as well as at those which are novel, 
instancing the possible effect of the appear- 
ance of a four-ox team drawing a prairie 
schooner on the streets of any of our cities. 
Of course, no one would think of calling the 
driver of such a conveyance to account in 
case some horse took it into his foolish head 
to get frightened at the canvas-covered relic 
of bygone days. Discussing the decision, 
which it regards as eminently sound and just, 
the Rochester Democrat and Chronicle says: 


The truth is, ignoring for the moment the right 
to introduce improvements in locomotion upon 
our highways, horses which have been properly 
trained and which have had an opportunity to be- 
come acquainted, through the thoughtfulness and 
care of their owners, with the sights and sounds 
they are likely to encounter upon the public high- 
ways of our day, will not become frightened and 
run away when they meet such objects as an auto- 
mobile on the road. A few years ago, when the 
old high bicycle was first introduced in this city, 
a spirited horse driven by an intelligent young 
colored man showed signs of uneasiness at the 
approach of one of those wheels. The rider dis- 
mounted and the driver hailed him with: “ Say, 
mister, will you bring that thing carefully up here 
and let my horse smell of it?” The request was 
complied with. The approach was cautious and 
not without manifest uneasiness on the part of the 
animal, but at last the wheel was close enough for 
the horse to touch it with his nose. Then the 
process of becoming acquainted began. The horse 
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nosed all over the machine, and at last, apparently 
satisfied, gave a sigh of relief. The bicycle was 
wheeled in front of him for a minute or two and 
then mounted and ridden past him without excit- 
ing any alarm. We have seen horses broken to the 
opening and closing of umbrellas in the same way. 

The trainer, if not the owner, of a horse is to 
blame when an animal takes fright at every unac- 
customed object on the highway. It is a sure sign 
that the horse has not been properly broken, and 
if any one is to be held responsible in such a case 
it is the owner of the horse. 

Should an appeal be taken in the case just passed 
upon by Judge Sutherland it would be surprising if 
his decision should not be sustained. It is founded 
in common sense, and only through such an inter- 
pretation of the law could any progress in the 
means of travel on the highway be made. 


The editor of the Birmingham Daily 
Argus, a Mr. Gray, was recently fined £100 
and £25 costs for scandalously attacking in 
his columns Mr. Justice Darling. The 
judge, it appears, had aroused the unanimous 
opposition of the press in Birmingham by 
threatening its members with the penalties 
they would incur if they committed the 
offense of publishing obscene reports of a 
trial, but Mr. Gray was the only editor who 
descended to such personal abuse of Mr. Jus- 
tice Darling as to seem to call for punish- 
ment. The London Law Journal does not re- 
gard the fine as a severe punishment for the 
offense, but rather intimates that but for the 
candor and promptness with which the de- 
fendant accepted the responsibility for the 
attack and the complete apology offered by 
him, it would have entailed upon him impris- 
onment for no inconsiderable period. The 
Journal goes on to say: “ The relations be- 
tween the bench and the press in this coun- 
try are, happily, so satisfactory that the legal 
limits of newspaper reports of judicial pro- 
ceedings and criticisms on judges rarely need 
to be defined. But they are not at all ob- 
scure. Every impartial and accurate report 
of any proceeding in a court of law is priv- 
ileged. But to this rule there is the excep- 
tion that the publication of even a fair and 
accurate report of an obscene or blasphe- 
mous libel, or of evidence otherwise unfit for 
publication, is punishable as a criminal libel. 
The law as regards newspaper criticism is 
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equally plain. The proprietor or editor of 
a paper has the same liberty of comment as 
is enjoyed by any other subject of the queen, 
and no more. He may criticise judges and 
their decisions and obiter dicta freely so long 
as he neither says anything of a character 
calculated to interfere with the administra- 
tion of justice or makes a scandalous attack 
on a judge as judge. In either of these cases 
he is guilty of contempt of court; and, as the 
privy council had occasion to point out last 
year in M’Leod v. St. Aubyn, aspersions on 
the judicial office through the person of an 
individual judge do not cease to be con- 
tempt because they are made without refer- 
ence to any pending proceedings.” 


The house of representatives has again 
passed a proposed amendment to the Federal 
Constitution requiring the election of United 
States senators by direct vote of the people. 
The resolution referred to, which was 
adopted by a vote of 240 to 15, takes the elec- 
tion of senators away from the legislature in 
all cases, and directs that the people shall 
vote for United States senator. It is well to 
recall the fact at this time that no less than 
thirty-four States’ legislatures have asked 
Congress to propose and submit to the 
people such an amendment, and that in re- 
sponse to this demand that the lower branch 
of Congress has repeatedly done so, only to 
have the matter “held up” in the senate. 
That body is composed of members who owe 
their seats to the present system and who are 
by no means sure of their ability to hold them 
under a system of popular election. Recent 
revelations in the Clark case have tended to 
emphasize the popular distrust of the senate 
and to render the people more determined 
than ever to wipe out the crying evil of 
gubernatorial appointments, after caballing 
with factions in the legislature to prevent 
elections. We entirely agree with the Phila- 
delphia Times when it says: “ The feeling 
against the abuses of the present system is 
strong and growing stronger, and if the sen- 
ate is too reckless of public opinion the de- 
mand for a change will become so imperative 











as to reach through legislatures to the senate . 





and compel the abandonment of a system 
of election which by its results has become 
highly obnoxious to the people.” 





Hotes of Gases. 


Excessive Sentence.—In De Bara v. United 
States, decided by the U. S. Circuit Court of Ap- 
peals, Sixth Circuit, in February, 1900, it was held 
that prior to the expiration of that part of a term 
of imprisonment that a court could legally im- 
pose, a prisoner will not be discharged on habeas 
corpus on the ground that the court had imposed 
an excessive sentence. The court said in part: 

In the case of In re Bonner (151 U. S. 258, 14 
Sup. Ct. 326, 38 L. Ed. 152), in the course of a 
careful and full discussion of the rules applicable 
to the jurisdiction of courts in criminal cases, Mr. 
Justice Field in stating rules applicable to all of 
them, by which the jurisdiction as to a particular 
judgment of the court in such cases may be deter- 
mined, among other things says: 

“When the jury have rendered their verdict, the 
court has to pronounce the proper judgment upon 
such verdict, and the law, in prescribing the pun- 
ishment, either as to the extent or the mode or the 
place of it, should be followed. If the court is 
authorized to impose imprisonment, and it exceeds 
the time prescribed by law, the judgment is void 
for the excess. * * * A question of some diffi- 
culty arises, which has been disposed of in differ- 
ent ways, and that is as to the validity of a judg- 
ment which exceeds in its extent the duration of 
time prescribed by law. With many courts and 
judges — perhaps with the majority — such judg- 
ment is considered valid to the extent to which 
the law allowed it to be entered, and only void for 
the excess. Following out this argument, it is 
further claimed that, therefore, the writ of habeas 
corpus cannot be invoked for the relief of a party 
until the time has expired to which the judgment 
should have been limited.” 

It is true the question here was not directly 
made in that case. As Mr. Justice Field says, it 
was only one of speculative interest, for there was 
no excess of punishment in the sentence in that 
case. Still the intimation as to the weight of the 
authorities, as well as the reasoning of the court. 
point strongly in the direction of holding the rule 
to be that a sentence is valid to the extent that it 
is authorized by law, and void only as to the ex- 
cess. The question was under consideration in 
U. S. v. Pridgeon (153 U. S. 48. 14 Sup. Ct. 746. 
a L. Ed. 621). The opinion is by Mr. Justice 


Jackson, and he says: 

“ Without undertaking to review the authorities 
in this and other courts, we think the principle is 
established that, where a court has jurisdiction of 
the person and of the offense. the imposing of a 
sentence in excess of what the law permits does 
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not render the legal or authorized portion of the 
sentence void, but only leaves such portion of the 
sentence as may be in excess open to question and 
attack. In other words, the sound rule is that a 
sentence is legal so far as it is within the pro- 
visions of law and the jurisdiction of the court 
over person and offense, and only void as to the 
excess when such excess is separable, and may be 
dealt with without disturbing the valid portion of 
the sentence. * * * Under a writ of habeas 
corpus the inquiry is addressed, not to errors, but 
to the question whether the proceedings and the 
judgment rendered therein are, for any reason, 
nullities, and, unless it is affirmatively shown that 
the judgment or sentence under which the peti- 
tioner is confined is void, he is not entitled to his 
discharge. It may often occur that the sentence 
imposed may be valid in part and void in part, but 
the void portion of the judgment or sentence 
should not necessarily, or generally, vitiate the 
valid portion (Rev. St., sec. 761): ‘The court, or 
justice, or judge shall proceed in a summary way 
to determine the facts of the case [in habeas cor- 
pusj by hearing the testimony and arguments, and 
thereupon to dispose of the party as law and justice 
require.’ There is no law or justice in giving to a 
prisoner relief under habeas corpus that is equiv- 
alent to an acquittal, when, upon writ of error, he 
could only have secured relief from that portion of 
the sentence which was void. In the present case 
the five-year term of imprisonment, to which 
Pridgeon was sentenced, cannot properly be held 
void because of the additional imposition of ‘ hard 
labor’ during his confinement. Thus, In re Swan 
(150 U. S. 637, 653, 14 Sup. Ct. 230, 37 L. Ed. 
1211), it is stated that, ‘even if it was not within 
the power of the court to require payment of costs, 
and its judgment to that extent exceeded its au- 
thority, yet he cannot be discharged on habeas 
corpus until he has performed so much of the 
judgment, or served out so much of the sentence, 
as it was within the power of the court to im- 
pose.’ ” 

Under a writ of habeas corpus the inquiry is, does 
the judgment exceed the authority of the court 
and is the prisoner serving under a sentence be- 
yond the power of the court to impose? 

It is true that the cases wherein the writ has 
been denied because a part only of the sentence 
was within the power of the court to impose, have 
generally been those in which the judgment was 
of a clearly separable nature, as for costs and im- 
prisonment, where there was power only to im- 
pose the one or the other. We see no reason why 
the rule should be limited to such cases, and think 
the true principle to be that, before a prisoner can 
be discharged upon habeas corpus, it must appear 
that he is serving by virtue of a judgment which 
the court had no power to impose. As long as he 
is serving an imprisonment within the limits of a 





term which the court might lawfully impose, acting 
within its power and jurisdiction, he cannot be 
discharged on habeas corpus, no matter how ir- 
regular or erroneous the judgment may be. 


FOREIGN JUDGMENT. 


Divorce — ALIMONY. 


New York Court oF APPEALS. 
Decided April 6, 1900. 

Mary W. Lynpe, Respondent and Appellant, v. 
CHARLES W. Lynpe, Appellant and Respondent. 
A decree of divorce rendered by the courts of an- 
other State against a defendant residing here, 
without personal service or personal appear- 

ance on his part, is invalid as against him. 

But where, in a proceeding subsequently com- 
menced to amend the decree by inserting a 
provision for alimony, which was claimed to 
have been inadvertently omitted, the defend- 
ant voluntarily appeared by counsel to oppose 
the amendment, which was allowed, and per- 
sonal judgment for alimony was rendered 
against him, such judgment is valid as against 
the defendant, and an action thereupon may be 
maintained in the courts of this State. 

In an action to recover upon a final decree of an- 
other State, which was rendered with jurisdic- 
tion over the person of the defendant, the 
decree is to be deemed conclusive in so far 
as it adjudged the defendant to be indebted to 
the plaintiff in a sum fixed at the date of its 
rendition. 

The provisions of the foreign judgment, however, 
providing for the payment of alimony in the 
future, which, under the laws of the foreign 
State might be changed according to the vary- 
ing conditions and circumstances of the de- 
fendant, cannot be enforced here. Neither 
can its provisions directing the appointment 
of a receiver of the defendant’s property and 
for an injunction. 

A demand for alimony in a divorce suit is not an 
essential part of the cause of action; but is 
merely incidental to the action and the judg- 
ment, and this court will assume that the order 
amending the original decree by allowing 
alimony was in accordance with the law of the 
foreign State. 


Appeal from a judgment of the Appellate Divi- 
sion, Second Department, modifying, and as modi- 
fied affirming, a judgment of the Special Term. 


This action was brought upon a final decree of 
the Court of Chancery of the State of New Jersey, 
which, as the result of proceedings to recover ali- 
money, adjudged that the plaintiff is entitled to 
recover of the defendant the sum of $7,840, and a 
counsel fee of $1,000; that the defendant pay to 
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her permanent alimony at the rate of $80 a week 
from the date of the decree and that he give secu- 
rity for the payment of the several sums directed 
by the decree to be paid, and, further provided, 
upon his failure to comply with the decree, that 
application might be made for sequestration pro- 
ceedings, for a receivership and for an injunction. 
The complaint, also, asked to have enforced an 
order, made subsequently to the final decree, 
which appointed a receiver and enjoined the de- 
fendant from disposing of his property, etc. 

The plaintiff and the defendant were married in 
the State of New Jersey in 1884, and were domi- 
ciled there. In 1892 the plaintiff filed her petition 
in chancery in that State, which alleged, among 
other things, desertion by her husband and cruel 
treatment, and prayed that she might be divorced 
from him and that reasonable alimony might be 
decreed to be paid to her. The defendant was not 
served personally, but by publication of process, 
and did not appear in the action nor answer the 
petition. Thereafter such proceedings were had 
in the case that, in 1893, a final decree was made, 
divorcing the petitioner from the defendant upon 
the ground of his wilful and continued desertion, 
but containing no provision with respect to ali- 
mony. In 1896 the plaintiff filed a petition, upon 
affidavits, for the amendment of the decree of di- 
vorce, so as to provide for an award of alimony. 
The grounds of the application were that, though 
her petition in the divorce proceedings prayed for 
alimony, through the inadveftence or neglect of 
her solicitor, the decree was entered without mak- 
ing provision adjudging the payment of alimony, 
or reserving the consideration thereof for hearing 
upon a future application. An order was granted 
by the chancellor, directing the defendant to show 
cause why the petition should not be granted; 
which, with the moving papers, was personally 
served upon the defendant in this State. The de- 
fendant appeared in opposition to the application, 
by J. Herbert Potts, as his solicitor, and without 
any reservation upon the record as to the appear- 
ance. He filed an affidavit, in which he alleged 
that his residence was in the State of New York; 
that he “‘ was, by the decree of this court, divorced 
from the said petitioner from the bond of matri- 
mony, upon her petition, on August 7, 1893, and 
that since that time he has been married again to 
another woman, with whom he is now living,” 
etc.; that “the decree for divorce was purposely 
drawn without providing for, or reserving any ali- 
mony,” etc.; that he was “financially unable to 
pay alimony” and “that he is advised by counsel 
and believes that the said decree having been 
made without reserving the question of alimony, 
and this defendant having been absolutely divorced 
from the said petitioner by said decree, and having 
since formed new relations and matrimonial obli- 
gations, that it would be illegal, inequitable and 
unjust to now impose upon him the burden of ali- 





mony, so long after the granting of said absolute 
decree dissolving his first matrimonial relations 
absolutely without terms.” 

After testimony had been taken, pursuant to an 
order of the chancellor, during the course of which 
Mr. Potts appeared as defendant’s solicitor, and 
after argument upon the same by the solicitor for 
the petitioner and the solicitor for the defendant, 
the chancellor ordered that the decree of divorce 
theretofore made should be amended by inserting 
therein that “it is further ordered, adjudged and 
decreed that the petitioner, Mary W. Lynde, shall 
have the right to apply to this court at any time 
hereafter, at the foot of this decree, for reasonable 
alimony and such other relief in the premises 
touching alimony as may be equitable and just, 
and this court reserves the power to make such 
order or decree as may be necessary to allow and 
compel the payment of alimony to petitioner by 
defendant, or to refuse to allow alimony.” It ap- 
pears in the opinion of the chancellor, which is 
made a part of the record (54 N. J. Eq. 473), that 
he was satisfied that the omission of the decree to 
reserve the question as to alimony was due to the 
inadvertence of the petitioner’s counsel, and that, 
under the rule recognized by the court, it will 
“amend its enrolled decree when the amendment 
is necessary to give full expression to its judg- 
ment.” From the order amending the decree of 
divorce the defendant appealed to the Court of 
Errors and Appeals, where the order was affirmed. 
Thereupon, after reciting the various proceedings 


‘relating to the amendment of the decree of di- 


vorce, an order of reference was made as to 
whether alimony should be allowed to the peti- 
tioner, and, if so, how much. This order was 
entered after service of a notice upon the defend- 
ant’s solicitor and the reference was proceeded 
with after personal service upon the defendant of 
a summons to attend. Neither the defendant nor 
his solicitor appeared upon the reference, although 
duly notified, and such proceedings were had that 
the final decree herein sued upon was made, on 
December 28, 1897, by the chancellor; which, after 
reciting the proceedings had and the report of the 
master to whom it had been referred to report as 
to alimony, and “adjudging that a money judg- 
ment should be rendered against the defendant,” 
adjudged and decreed as first hereinabove briefly 
described. Thereafter, upon proof of the failure of 
the defendant to comply with the final decree, an 
order dated February 8, 1808 (referred to in the 
complaint as of “ 24th day of March, 1898”), was 
made appointing a receiver of the defendant’s 
property in New Jersey and directing the issuance 
of an injunction, etc. The receiver was unable to 
obtain possession of any of the defendant’s prop- 
erty in New Jersey and the defendant did not com- 
ply with the decree in any respect. 

The trial court decided that the plaintiff was en- 
titled to judgment against the defendant enforcing 
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against him the decree of the Chancery Court of 
New Jersey and further enforcing against him the 
order of that court which provided for the enforce- 
ment of the decree by the appointment of a re- 
ceiver and by an injunction. She was held entitled 
to judgment against the defendant for the amount 
of alimony, counsel fee and costs due, or incurred, 
under the New Jersey decree; for the amount of 
alimony accrued since the decree; that he pay to 
her the sum of $80 a week from the date of the 
decision, as and for permanent alimony; that he 
give a bond in the sum of $100,000 to secure the 
payment of the several sums of money specified, 
and that, upon his failure to comply with the provi- 
sions of the decision, a receiver might be ap- 
pointed, ancillary to the receiver appointed by the 
Court of Chancery of New Jersey. Exceptions 
were filed to the decision, and, thereafter, judg- 
ment was entered in conformity with the decision. 
The Appellate Division, upon the defendant’s ap- 
peal, modified the judgment so as to adjudge that 
the plaintiff recover of the defendant the sum of 
$8,840, and, as so modified, affirmed it. The 
amount of the recovery, as allowed by the Appel- 
late Division, represents the only and the precise 
amount of money, which the final decree of the 
court in New Jersey adjudged to be due and pay- 
able from the defendant to the plaintiff, at the date 
of its rendition. Cross appeals were taken by the 
plaintiff and defendant from the judgment of the 
Appellate Division; the plaintiff because of its 
modification, and the defendant because of its 
affirmance of the judgment of the trial court. 


James Westervelt, Henry B. Gayley and Mat- 
thew C. Fleming, for plaintiff; John H. Kemble, 
for defendant. 


Gray, J. —I think that the Appellate Division 
has very correctly decided the questions in the 
case, and the opinion of Mr. Justice Bartlett, 
speaking for that court, leaves little, if anything, 
to be added to its reasoning. With respect to the 
main question, whether the Court of Chancery of 
the State of New Jersey acquired jurisdiction over 
the defendant to render the final decree for the 
payment of alimony, it is argued, in his behalf, 
that the decree of divorce was invalid as to him, 
and, therefore, afforded no support for the decree 
of alimony. That.the decree of divorce was of no 
force as to him cannot be disputed. It is quite 
settled, at the present day, that no State can exer- 
cise jurisdiction and authority over persons or 
property without its territory. Its laws and the 
judgments of its tribunals can have no extraterri- 
torial operation, except so far as the former may 
be allowed such by comity. The decree of divorce 
which the plaintiff obtained in New Jersey was 
effectual to determine her status as a citizen of 
that State towards the defendant, but as to him it 
effected nothing, and was void for want of per- 
sonal service of process or of an appearance by 
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him in the divorce proceedings. One or the other 
of these conditions was required to be shown to 
enable the court to proceed with jurisdiction in 
personam. As the service of process was construc- 
tive by publication, however authorized by the 
laws of the State, it was ineffectual against the 
defendant for any purpose (People v. Baker, 76 
N. Y. 78; Matter of Kimball, 155 id. 62; Pennoyer 
v. Neff, 95 U. S. 714; Story’s Conflict of Laws, sec. 
539). 

This action, however, is upon a final decree of 
the Chancery Court of New Jersey, which rend- 
ered a money judgment in personam against the 
defendant in a proceeding in which there was a 
voluntary appearance on his part. Upon service 
of the order of the chancellor, directing him to 
show cause why the petition of the plaintiff for the 
amendment of the decree of divorce should not be 
granted, he appeared in the proceeding without 
any reservation of record, and without making any 
objection to the jurisdiction of the court. Not 
only was that so, but in his affidavit, which was 
filed in the proceeding, he asserted that he had 
been divorced from his matrimonial relations upon 
the plaintiff's petition; that he had subsequently 
married again and his objections to the granting 
of the plaintiff’s petition were carefully formulated. 
He alleged that ‘the decree for divorce * * * 
was purposely drawn without providing for, or re- 
serving any alimony,” etc.; that he was “ finan- 
cially unable to pay alimony,” and “that the said 
decree of divorce having been made without re- 


.| serving the question of alimony, and this defend- 


ant having been absolutely divorced from said 
petitioner by said decree, and having since formed 
new relations and matrimonial obligations, that it 
would be illegal, inequitable and unjust to now 
impose upon him the burden of alimony,” etc. In 
short, he appeared and submitted himself to the 
jurisdiction of the court, appealing to its consid- 
eration of the facts, and not objecting to its power 
to proceed; not repudiating the divorce, but rely- 
ing upon it. There cannot be the slightest ques- 
tion that his appearance was general. He was 
represented by counsel, until the order of the 
chancellor, which amended the decree of divorce 
by reserving to the petitioner the right to apply at 
the foot thereof for alimony, and to the court the 
power to make any further order with respect 
thereto, had been affirmed by the Court of Errors 
and Appeals, upon his own appeal, and until the 
application for a reference to determine the 
amount of alimony. Is he, then, in a position to 
invoke the invalidity of the original decree of 
divorce? As he was not personally served; and 
did not appear in the divorce action, the decree 
divorcing the plaintiff could not have given her 
any judgment in personam. It did not reserve the 
right to apply thereafter for alimony, when juris- 
diction in personam was obtained of the defendant; 
but that was an unintentional omission, as the 
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chancellor decided which was due to the inad- 
vertence of plaintiff's counsel, and would be reme- 
died by amending the decree. The affirmance of 
the order, in that respect, on defendant's appeal, 
settled the law of that State to be, that the court 
may, upon petition, amend its enrolled decree, 
when the amendment is necessary to give full ex- 
pression to its judgment and is matter which 
would, without doubt, have been incorporated in 
the decree when made, if attention had been called 
to it (Lynde v. Lynde, 54 N. J. Eq. 473). The 
demand for alimony in a divorce suit is not an 
essential part of the cause of action, but is merely 
incidental to the action and the judgment (Forest 
y. Forest, 25 N. Y. 501; Galusha v. Galusha, 138 id. 
272, 281; Lynde v. Lynde, supra). In Kamp v. 
Kamp (59 N. Y. 212) the question was not up as 
to whether the court might amend its judgment 
granting divorce, simpliciter, where the omission 
to reserve the question of alimony was shown to 
have been through inadvertence. The application 
there was for an order directing the payment of 
alimony, upon a judgment of divorce which was 
silent as to alimony, and it was held that the power 
to allow it in subsequent proceedings does not 
exist, in view of the legal presumption that the 
judgment had finally decided every question in- 
volved in the action, which would include the right 
of the plaintiff to claim alimony. 

In my opinion, assuming, as we must, that the 
decree of the Chancery Court, which amended the 
original decree of divorce, expressed the law of 
the State of New Jersey (Laing v. Rigney, 160 


the defendant, by his appearance, plea and sub- 
mission, to so far cure the invalidity of the divorce 
decree as to render it effective as a basis for ali- 
mony proceedings. But whether its invalidity was 
cured, or not, in the subsequent proceeding to 


which the defendant was a party, a final decree | 
was entered adjudging that he pay to the plaintiff | 
a certain sum of money. The jurisdiction once | 


obtained could not be divested by his refusal to 
appear in the later stages of the proceeding. He 


Laing v. Rigney (supra), after the wife had filed a 


tery and the defendant had appeared and answered 
denying the allegations, the plaintiff filed a supple- 
mental bill, wherein she alleged that the defendant 
had committed adultery with a person named, 
since the commencement of the suit, and prayed 
that she might have the same relief against the 
defendant as she might if the facts had been stated 
in the original bill. Process upon the supple- 
mental bill could not be served personally upon 
the defendant, who was a non-resident, and there 
was substituted service by publication. He filed 
no answer to the supplemental bill, nor did he 








| State. 
| thereby, his remedy was by appeal.” 


| words, the Supreme Court of the United States 
U. S. at page 542), jurisdiction was obtained over | 


| the court until it made the final decree. 


isdiction conferred the power to render the decree, 
cannot now attack the final decree of the court 
collaterally after having had his day in court. In | 








appear, and a final decree was rendered by the 
chancellor granting the divorce and awarding ali- 
mony, etc. An action was then brought in this 
State by the wife upon the decree, to recover 
against her husband the amount awarded for ali- 
mony and costs, and the question was whether the 
New Jersey court had jurisdiction to render the 
decree. In the Supreme Court of the United 
States, to which the case was taken from this court 
(127 N. Y. 408), by writ of error, it was held that, 
in affirming the dismissal of the plaintiff's com- 
plaint upon the trial, due effect had not been given 
to the provisions of Article 4 of the Constitution 
of the United States, which require that full faith 
and credit shall be given in each State to the 
judicial proceedings of every other State. It was 
conceded that if the judgment of the Court of 
Chancery was not binding upon the defendant 
therein, personally, in that State, no such force 
could be given to it in the State of New York; but 
it was held that the law of the State of New Jersey 
must be deemed to be as declared by the 
chancellor, who had rendered a final decree, 
based upon the original bill, the process under 
which had been served upon the defendant 
within the State, and upon the supplemental 
bill, a copy of which, with the rule to plead, 
had been served upon the defendant without 
the State. It was said that “ so long as this decree 
stands, it must be deemed to express the law of the 
If the defendant deemed himself aggrieved 
In other 


held that the New Jersey court having once ac- 


| quired jurisdiction of the defendant in the action, 


whether it retained that jurisdiction, so as to 
render the final decree in the proceedings leading 


| thereto, was a question depending upon the law of 


that State, which could not be attacked collaterally. 

Laing v. Rigney is much in point; inasmuch as 
jurisdiction of the defendant, in this case, having 
been obtained in the proceeding, it was retained by 
The jur- 


and it will be regarded as valid and binding until 
set aside in the court in which it was rendered 


| (Kinnier v. Kinnier, 45 N. Y. p. 542). 
bill against her husband in the Court of Chancery, | 
in the State of New Jersey, alleging acts of. adul- | 


Ward v. Boyce (152 N. Y. 191), has no applica- 
tion. The action was upon a promissory note, 


| made by the defendant to the plaintiff's order, and 
| the issue between the parties was as to the plain- 


tiff's ownership. The defendant claimed that the 
record of a certain proceeding in a justice’s court 
in the State of Vermont, was conclusive evidence 
that the note was not her property, but was that of 
her husband. The proceeding in the Vermont 
court was by way of trustee process and was insti- 
tuted by a creditor of Mr. Ward, this plaintiff's 
husband, against him and Boyce, the maker of the 
note, as his debtor. Ward was a non-resident, did 
not appear and judgment went against him by de- 





COP RY IL ELIE OE SE OLE ACL I SS 


Sat ate eS 


ene NCE Hse 





264 - THE ALBANY LAW JOURNAL. 








fault. Boyce, the other defendant, appeared and 


stated that he gave the note to Mrs. Ward for 
cattle purchased, and he asked that she be cited to 
appear. A citation was served upon her, in the 
State of Vermont, to show cause why the note 
should not be adjudged to be held as her hus- 
band’s property by his creditor. She did not ap- 
pear and judgment was rendered in conformity 
with the terms of the citation. We held that the 
judgment did not conclude Mrs. Ward, because 
she was not a party to the proceeding and was 
cited to appear at a stage of it, when she had no 
opportunity to litigate the fundamental issue. The 
principal fact had then been adjudged, that the in- 
debtedness for the cattle, for which the note was 
given, was owing to the husband; and this in a 
special statutory proceeding, in which the court 
had acquired no jurisdiction by service of any pro- 
cess upon him, or upon his wife, who held the 
note. When she was cited, it was not that she 
might contest the validity of the judgment against 
her husband, but merely to show cause why the 
note she held should not be adjudged as her hus- 
band’s property and to be held by his creditor. I 
can perceive no resemblance in the principle of 
the decision in Ward v. Boyce to that involved 
here. 

I am satisfied, without further discussion, that 
the Court of Chancery in New Jersey had ample 
jurisdiction to render the final decree now in ques- 
tion, against the defendant. 

With respect to how far the Supreme Court of 
this State will enforce the final decree of the New 
Jersey court, I think the determination of the Ap- 
pellate Division to be quite correct. The action 
was to recover upon a final decree of the court of 
another State, which being rendered with jurisdic- 
tion over the person of the defendant, is to be 
deemed conclusive, in so far as it adjudged the 
defendant to be indebted to the plaintiff at the date 
of its rendition. The proceedings in chancery had 
terminated in an unconditional decree that the de- 
fendant must pay a definite sum of money, estab- 
lished as a debt against him, and, therefore, it had 
extraterritorial value and force (Wharton Confl. 
Laws, sec. 804). As a debt of record against the 
defendant the courts of this State should give it 
full credit and effect, but, as to its other provisions 
for future alimony and for equitable remedies to 
enforce compliance, I do not think we should say 
that it falls within the rule of the Federal consti- 
tution. I do not think that the courts of this State 
should give effect to the decree by enforcing any 
of the collateral remedies, which the prevailing 
party may be entitled to have in New Jersey and 
which the subsequent order gave to her. 

So far as it made provision for the payment of 
alimony in the future, it remained subject to the 
discretion of the chancellor and lacked conclusive- 
ness of character. The chancellor’s action was not 
final on the subject. As he observed in Lynde v. 








Lynde (supra), referring to the law of New Jersey: 
“The statute exhibits an intention that the subject 
shall be continuously dealt with according to the 
varying condition and circumstances of the party.” 
The provision of the Federal constitution, which 
requires that full faith and credit shall be given to 
the judicial proceedings of another State, in my 
opinion, should be deemed to relate to judgments 
or decrees which not only are conclusive in the 
jurisdiction where rendered, but which are final in 
their nature. If they, once and for all, establish a 
debt or other obligation against a party, the record 
is available in other jurisdictions as a foundation 
for a judgment there. 

The provisions of our Code for the enforcement 
of a direction, in a judgment of divorce, for the 
payment of alimony, by equitable remedies, per- 
tain only to such judgments as are recovered here 
(art. 4, chap. 15). The jurisdiction of the Supreme 
Court of this State to dissolve a marriage is con- 
ferred solely by statute, and its provisions upon 
the subject of alimony are not available to the 
plaintiff in aid of her decree. 

The plaintiff's decree was, therefore, available 
to her as evidence in this action that the subject- 
matter of the proceedings leading to its rendition, 
viz.: the liability for alimony, had become a debt 
of record in the State of New Jersey, which could 
not be avoided but by plea of nul tiel record (Mc- 
Elmoyle v. Cohen, 13 Peters [U. S.] 311, 324). 

The case of Barber v. Barber (21 How. [U. S.] 
582), cited by the plaintiff in support of her claim 
that the decree of the New Jersey court should be 
enforced in all its parts, was not parallel in its facts, 
and the observations of Justice Wayne, which are 
referred to, if intended as supposed, were not nec- 
essary to the decision of the particular question. 
In that case the wife had obtained a judgment of 
divorce from her husband in the Court of Chancery 
of this State, and the final decree awarded her a 
sum of money representing alimony retrospec- 
tively due to her, for the interval between the fil- 
ing of the bill and the rendition of the decree; 
directed execution therefor and, further, ordered 
the payment of permanent alimony in the future, 
during her life, in quarterly payments, which was 
“vested in her for her own and separate use and 
as her own and separate estate, with full power to 
invest the same * * * to dispose of the same 
by will, or otherwise, from time to time during 
her life or at her death,” etc. The husband then 
left this State and went to Wisconsin. A bill was 
filed there, in the United States court, by the wife, 
through her next friend, setting forth the proceed- 
ings had in the New York court and the decree, 
charging the husband with not having paid any 
part of the alimony adjudged to his wife and alleg- 
ing that there was then due to her a certain amount 
of money on that account. In his answer he ad- 
mitted the rendering of a decree of divorce after 
contestation and that by it he “was subjected to 
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the payment of alimony to the extent and in the 
way it is claimed in the bill,” and alleged that, as 
he had obtained a divorce from his wife in Wis- 
consin, she thereby “became a feme sole, and, 
being so, could not sue by her next friend,” etc. 
The action resulted in a decree adjudging that a 
stated amount of money “is due from the defend- 
ant upon the alimony sued for,” and, upon his de- 
fault in payment, ordering execution therefor. It 
will be observed that the situation of the parties 
was quite other than here; that the decree of the 
New York court was the basis of a bill in equity 
in the Federal court, and that its finality as an ad- 
judication with respect to alimony, past due and in 
the future — (in which latter respect it was made 
a vested estate in her for life) — was admitted by 
the answer to the bill. It will also be observed 


that the decree obtained in the United States court | 


in Wisconsin merely adjudged a certain amount to 
be due complainant which the defendant must pay. 
The question in the case was stated to be, whether 
the wife might sue in another State “ by her next 
friend, in equity, in a court of the United States, 
to carry into judgment the decree,” and much of 
the discussion proceeded upon the jurisdiction in 
equity. As to the nature of a decree which awards 
alimony, it was remarked, in the course of the 
opinion, that when the court having jurisdiction of 
the wife’s suit for divorce allows her alimony, “ it 
becomes a judicial debt of record against the hus- 
band.” As Mr. Justice Bartlett very correctly 
suggests in his examination of Barber v. Barber, 
Mr. Justice Wayne, when he further observed in 
his opinion that the wife might sue her husband 
in another jurisdiction “to carry the decree into a 
judgment there with the same effect that it had in 
the State in which the decree was given,” could 
not have intended that she could carry with her 
judgment into another State the right to any par- 
ticular remedies for its enforcement, because that 
would have been in conflict with the rule which he 
had laid down many years earlier in McElmoyle 
v. Cohen (supra). 

So far, therefore, as the final decree of the court 
in New Jersey adjudged moneys to be due and 
payable to the plaintiff from the defendant, it be- 
came a judicial debt of record, which the former 
was entitled to have enforced by the courts of 
this State, under the provisions of the Federal 
constitution, and a judgment recovered thereupon 
could be executed only as our laws permit (Bar- 
ber v. Barber, supra, at p. 324), which would not 
include the equitable remedies provided by the 
statute in the chapter on matrimonial actions. So 
far as the plaintiff's decree provided for methods 
to enforce payment, its provisions were in the 
nature of execution and operative upon the de- 
fendant only as he, or property belonging to him, 
might be found within the jurisdiction of the 
courts of New Jersey. 

The subsequent order, dated February 8, 1808, 











and which is set out in the complaint (but referred 
to as of March 24, 1898), is not enforceable here; 
for it was merely an order which sought to carry 
the final decree into execution within the State by 
the equitable remedies of a receivership and of an 
injunction. No action will lie upon such an order. 

I advise an affirmance of the judgment, without 
costs, 

Parker, Ch. J., Haight and Werner, JJ., concur; 
Landon, J., concurs in memorandum; O’Brien, J., 
not voting; Cullen, J., not sitting. 

Judgment affirmed. 


en 


LEGAL STATUS OF AUTOMOBILES. 

UDGE SUTHERLAND (Monroe county, N. 

Y.), on the igth inst., handed down a de- 
cision in the case of Fred Mason and Another v. 
Jonathan B. West, concerning the legal status of 
automobiles or other horseless carriages in the 
public streets. In the opinion, published in full 
below, for which we are indebted to the Rochester 
Democrat and Chronicle, Judge Sutherland rules 
that the vehicles in question have a right on the 
streets, and that the owner or operator is not 
responsible for damages which may result from 
fright caused to horses, unless there is contribu- 
tory negligence. 

The decision was on an appeal taken by Mr. 
West from a judgment of the Municipal Court for 
$42.95 damages and $10.95 costs. Mr. West is the 
inventor and owner of a steam vehicle of the 
horseless variety, and while operating it on Tracy 
park, Rochester, October 18, 1898, a horse belong- 
ing to Mason became frightened at the vehicle and 
ran away, resulting in injury to the horse and dam- 
aging the wagon. Reed & Shutt were attorneys. 
for the plaintiffs, and Hon. John B. M. Stevens, 
the present special county judge, appeared for Mr. 
West. The decision of Judge Sutherland follows: 
“ Plaintiff's horse and delivery wagon were stand- 
ing on Tracy park, Rochester, October 18, 1899, 
the horse being hitched by a strap attached to a 
thirty-pound weight. The roadway on Tracy 
park is fifteen feet from curb to curb. Defendant 
entered Tracy park at Alexander street with his 
motor carriage, and as he approached plaintiff's 
horse, who was headed towards Alexander street, 
became frightened at defendant’s outfit and ran 
away, damaging the wagon and harness to the 
amount of $17.45. The horse received no injury 
except such as come from fright. The Municipal 
Court, in addition to the $17.45, allowed $25 dam- 
ages for deterioration in value of the horse, sup- 
posed to follow from the increased propensity of 
fright induced by its experience on this occasion. 

“In Hitchell v. Rochester Railway Company 
(151 N. Y. 107) it was held that mere fright caused 
by negligence does not give to the person fright- 
ened any cause of action, no matter how serious 
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the iright may be in its after effects. it is argued 
with much force that for the same reasons ol 
public policy which were controlling in the 
Hitcheli case, the item of $25 damage to this horse 
for iright should have been disallowed. Further- 
more, this horse, it seems, had run away twice 
before, and it would require a very nice insight to 
determine without speculation or mere guesswork 
what effect this scare had upon its permanent 
psychic equipment. 

* But passing that, a more important question is 
presented, whether any recovery should be had. 
ihis motor carriage was made by defendant, and 
as described by the witnesses and shown in the 
photograph exhibits, while somewhat crude, it 
does not differ very materially in general appear- 
ance irom the steam automobiles which are com- 
ing into common use. It runs on four wheels with 
pneumatic tires; has a canopy top and is about 
the size of a one-horse delivery wagon. The 
motive power is steam generated by a gasoline 
burner. A smoke stack connecting with the com- 
bustion chamber extends to the top of the canopy 
in the rear. There are sinuations in the stack 
through which the escaping vapor and the exhaust 
steam passes, and the design is that the exhaust 
steam shall be condensed inside the stack. This 
stack would seem to be the main point of dissim- 
ilarity in appearance between defendant’s machine 
and other motor carriages operated by steam. 

* The horse has no paramount or exclusive right 
to the road, and the mere fact that a horse takes 
fright at some vehicle run by new and improved 
methods, and smashes things, does not give the 
injured party a cause of action. As Judge Cooley 
says in Macomber v. Nichols (12 Mich. 212): 
‘When the highway is not restricted in its dedica- 
tion to some particular mode of use, it is open to 
all suitable methods, and it cannot be assumed 
that these will be the same from age to age, or 
that the new means of making the way useful must 
be excluded merely because their introduction may 
tend to the inconvenience or even to the injury of 
those who continue to use the road after the same 
manner as formerly.’ If the defendant’s motor 
carriage is practicable for the purpose of travel, 
and the noise and vapor caused by its use are kept 
within reasonable limitations, and are no greater 
than are fairly incident to the use of motor car- 
riages which are found adapted to the needs of the 
general public, then I cannot see how the defend- 
ant can be held liable in the absence of evidence 
that at the particular time complained of the car- 
riage was operated carelessly. 

“Tf one should find it desirable to go back to 
primitive methods and trek along a city street 
with a four-ox team and wagon of the prairie 
schooner variety, it would possibly cause some 
uneasiness in horses unused to such sights. Yet, 
it could not be actionable, in my opinion, if a run- 
away should result, provided due care were shown 








not unnecessarily to interiere with the use of the 
highway. Horses may take fright at conveyances 
that have become obsoiete as well as at those 
which are novel; but this is one of the dangers 
incident to the driving oi horses, and the fact can- 
not be interposed as a barrier to retrogression or 
progress in the method of locomotion. Bicycles 
used to frighten horses, but no right of action ac- 
crued (Holland v. Bartch, 120 Ind. 46; Thompson 
v. Dodge, 58 Minn. 555). Electric street cars have 
caused many runaways. Automobiles operated 
without steam by storage batteries or by gasoline 
explosion engines, running at a moderate speed, 
may cause fright to horses unused to them; yet the 
horse must get used to them or the driver take 
his chances. 

* The evidence in this case shows that defendant 
Was running his motor at a moderate rate of speed, 
and as it approached the horse he slowed up. 
Defendant and his wife, who was with him, say 
they came to a full stop before the horse started 
to run, but this is contradicted by plaintiff's wit- 
nesses, who admit he slackened speed. 

“It will not do to say that it is proper to run 
any kind of a contrivance upon the street in which 
persons may be carried. A machine that would 
go puffing and snorting through the streets, trail- 
ing clouds of steam and smoke, might be a nuis- 
ance, but this is not such a case. It cannot be said 
that the defendant’s machine is such a departure in 
its construction or mode of operation from other 
steam motor carriages which experience has lately 
shown to be entirely practicable for street use, as 
to make it a nuisance, although because of the 
present novelty of horseless carriages horses may 
take iright at its approach. There was no proof of 
an unusual amount of vapor escaping at the time 
of the accident, nor of any amount of noise greater 
nan is ordinarily heard in running a machine of 
that character, and to sustain this judgment is to 
condemn the defendant's motor carriage and all 
others operating in a similar way, and to declare 
them impracticable and unfit for use upon the 
streets. 

* There is a statute against the use of any vehicle 
propelled by steam, in public streets (except on 
railroad tracks) unless a person is sent at least 
one-eighth of a mile in advance to warn travelers 
of its approach (Highway Law, sec. 155; Penal 
Code, sec. 640, sub. 11). This statute, though 
broad enough to cover the motor in question, was 
passed before automobiles were in use, and it was 
directed against traction engines, which are pon- 
derous and noisy affairs and have been the cause 
of much litigation (Mullen v. Glens Falls, 11 App. 
Div. 275). The provision of law that the fore- 
runner must precede the steam carriage by at least 
an eighth of a mile, shows that it was not drawn 
with steam automobiles in mind of the kind used 
in this case; and if a man had been sent that dis- 
tance ahead, it would have been of no value to 
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plaintiffs as a warning, for their driver would not 
have met him, so it cannot be said the accident 
eccurred because of defendant's failure to comply 
with the law referred to. 

“ The temporary incunvenience and dangers in- 
cident to the introduction of these modern and 
practical modes of travel upon the highway must 
be subordinate to the larger and permanent bene- 
fits to the general public resulting from the adop- 
tion of the improvements which science and inven- 
tive skill have perfected. 

* The judgment appealed from is reversed.” 


en 


FAILURE OF CRIMINAL DEFENDANT TO 
TESTIFY. 


I‘ Rogers v. State, recently decided in the Court 

of Criminal Appeals of Texas (February, 1900, 
55 S. W. Rep. 817), it was held that in a prosecu- 
tion for burglary, discussion by the jury, while in 
the jury room, concerning defendant’s failure to 
testify as to where he got stolen property found 
in his possession, is error. The circumstances 
under which this ruling was made are succinctly 
shown in the following opinion by the court: 

“ Appellant was convicted of burglary, and his 
punishment assessed at confinement in the peni- 
tentiary for a term of two years. The first ground 
of appellant’s motion for new trial is with refer- 
ence to the misconduct of the jury in using defend- 
ant’s failure to testify against him. The jurors 
Enoch Boardman, J. M. Jackson, J. W. Waddell, 
W. J. Kelly and R. E. Bennett, by affidavit, stated, 
in substance: That, while they were discussing the 
case in the jury room, defendant’s failure to testify 
in his own behalf was discussed and referred to on 
several occasions, and was considered by them in 
their verdict. This statement, however, is fol- 
lowed by the contrary statement ‘ that we made up 
our verdict on the evidence adduced on the trial 
and on that alone.’ The State filed a controvert- 
ing affidavit, signed by all the jurors, including 
those above named, substantially as follows: ‘ That 
the discussion of defendant’s failure to testify for 
himself in this cause, as made in the jury room 
when we were considering the case, came up as 
follows: The State had proven that Pybas’ house 
was burglarized and a set of harness taken from 
the house, and in about six months defendant was 
found in possession of said harness, and sold same 
in another county. This was not contradicted by 
any of defendant’s testimony. Defendant did not 
put a single witness on the stand to show where he 
got the harness; nor did he testify himself as to 
where he got it. We returned our verdict on the 
evidence adduced on the trial, and on that alone. 
When we say that defendant’s failure to testify 
was discussed by us, we mean this: It was asserted 
in the jury room and discussed that, if defendant 
had brought any witness on the stand to show 
where he got the harness, or if he had told us him- 





self where he got the harness, he might have been 
turned loose; but there was no such testimony, 
and the State had made out a case sufficient to con- 
vict him, and defendant had not shown, by himself 
or anyone else, that he had come by the harness 
honestly; hence there was no other alternative 
than to convict him. The discussion of defend- 
ant’s failure to testify did not influence, in any way, 
our verdict, but we made up our verdict entirely 
upon the law and the evidence adduced on the 
trial of the cause, and entirely on the evidence in- 
troduced by the State.’ We think the court erred 
in refusing to grant a new trial on account of the 
misconduct of the jury as indicated in the above 
statement. Without discussing the same further, 
suffice it to say that such conduct has been repeat- 
edly heiu prejudicial to the rights of appellant, re- 
quiring us to reverse the judgment. (Thorpe v. 
State [Tex. Cr. App.], 50 S. W. 383; Tate v. State 
[Tex. Cr. App.], 42 S. W. 597; Wilson v. State 
[Tex. Cr. App.], 46 S. W. 251.) For the error 
discussed, the judgment is reversed, and the cause 
remanded.” 

A question of practice is suggested by this deci- 
sion which we do not propose to go into at this 
time. Apparently, affidavits by jurors as to pro- 
ceedings in the jury room were used and relied on 
to impeach the verdict. The weight of authority 
is against the legality and propriety of this prac- 
tice (see Dalrymple v. Williams, 63 N. Y. 361, and 
cases cited). In Chicago, etc., R’y v. McDaniels 
(Ind., 32 N. E. 728), however, it was held that an 
affidavit of misconduct on the part of the jury 
made by one of the defendant’s attorneys in gen- 
eral terms, was sufficient to impose upon the State 
the burden of contradiction, which might be made 
by the affidavits of jurors themselves, as they are 
competent witnesses to sustain their verdict, and 
the methods by which it was arrived at are pecu- 
liarly within their knowledge. 

On the substantial merits of the case it would 
seem that this Texas jury, as the members thereof 
explained their action, had not transcended the 
proper, indeed the inevitable, attitude induced by 
failure of affirmative proof for the defense. Even 
before the abrogation of the disqualification of a 
defendant to testify, a jury was authorized to attach 
weight to entire absence of testimony in behalf of 
the defendant. If the evidence for the State shows 
unaccounted for possession of another’s property, 
it is legitimate for the jury to infer criminal pos- 
session. It, therefore, seems not improbable that 
judicial discretion was not properly exercised in 
reversing the conviction in the case under consid- 
eration. 

This case, however, offers a suggestive hint as 
to the general attitude of juries in criminal cases 
where the defendant does not take the stand. In 
some respects the position of a criminal defendant 
is more disadvantageous, under the modern law 
permitting him to testify, than it was in former 
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times when he was absolutely precluded from tes- 
tifying. Under the earlier regime the jury were 
less likely to indulge in harmful inference, because 
it was generally known, and counsel for the de- 
fense could be depended upon to emphasize the 
fact that the defendant was obliged to sit with 
closed lips. This condition of affairs was, of 
course, artificial. Common sense suggests that if 
a cnotroversy involving liberty or property be in- 
volved, the person or persons most directly impli- 
cated be called upon to state the facts. In civil 
cases the circumstance that a party, who is shown 
to be cognizant, shuns the witness stand, may not 
illegitimately be made the subject of unfavorable 
comment. When it comes to criminal cases ob- 
servation and experience have convinced us that 
jurors are prone to indulge in much the same 
course of reasoning. If a case of substantial sus- 
picion is made out, the average layman is apt to 
wonder why the defendant himself, who presump- 
tively could clear up questions of doubt, does not 
do so, and to interpret his silence to his damage. 

Most of the States of the Union have statutes 
similar to section 393 of the New York Code of 
Criminal Procedure, prescribing that a criminal 
defendant may testify as a witness in his own be- 
half, but that his neglect or refusal to testify does 
not create any presumption against him. We be- 
lieve that the judgment of the legal profession 
approves of this condition of law. Criminal prac- 
titioners realize that it may sometimes be impolitic 
to put a defendant of whose innocence they are 
certain on the stand. Even in civil cases, where 
only rights of property are involved, parties with 
strong merits on their side are often so confused 
by the ordeal of cross-examination, or so gener- 
ally unable to do themselves justice in any sort of 
a public appearance, that verdicts go against them. 
In criminal trials, where personal anxiety is much 
keener, the danger of a party’s making an unfavor- 
able impression is even greater. 

It therefore seems that courts should exercise a 
very practical discretion in granting new trials, 
where the fact is brought before them in such form 
that they can take notice of it, that the jury in a 
criminal case has attached serious importance to 
the fact that the defendant personally did not go on 
the stand. It may be an even more serious error 
than arriving at a verdict in a civil case by the 
quotient method, which is a_ well-recognized 
ground for granting a new trial. 

In People v. Rose (52 Hun, 33) remarks by the 
district attorney in summing up the case to the 
jury, upon the fact that the defendant had not been 
sworn, were held error. We think the same view 
should be taken where it appears that a jury made 
a definite and serious point of the defendant’s fail- 
ure to testify, and that the verdict may have been. 
to a material extent influenced by such considera- 
tion. — N. Y. Law Journal. 





DESTRUCTIBILITY OF EXPRESS TRUSTS 
TO RECEIVE RENTS AND PROFITS, 


EFERRING to a recent decision of the New 

York Supreme Court, Appellate Division, 

First Department, in Mills v. Mills, the New York 
Law Journal of April 16, 1900, says: 

Several passages of the opinion by Justice Rum- 
sey indicate that the court realized the importance 
of the question upon which it was passing, and the 
careful examination and reasoning in all the opin- 
ions show that the judicial task was conscien- 
tiously discharged. It appeared that by a will of a 
citizen of Massachusetts an attempt was made to 
create a trust in real estate situated in New York, 
to receive rents and profits during the lives of 
more than two beneficiaries. As remarked in the 
opinion of Mr. Justice Rumsey, “ there can be no 
doubt that down to the year 1893, the devise in 
trust in this will would have been invalid as to the 
lands in this State because it suspended the power 
of alienation during the lives of all the cestuis que 
trustent in violation of the statute.” This provision 
is, however, upheld under chapter 452 of the Laws 
of 1893, by which section 63 of the article upon 
Uses and Trusts of the Revised Statutes was 
amended by adding to it a provision, which Justice 
Rumsey has condensed in the following form: 
“Whenever the person beneficially interested in 
the income of any trust created for receipt of the 
rents and profits of lands shall, or may, be or be- 
come entitled in his own ‘right to the remainder of 
the principal fund so held in trust, it shall be law- 
ful for such person to make and execute a con- 
veyance or release whereby such person shall 
convey and release to himself or the person pre- 
sumptively entitled to the remainder or reversion 
upon the then determination of the trust estate, all 
his right, title and interest in and to the income of 
such estate, and thereupon the estate of the trustee 
as to the principal fund so held in trust shall cease 
and determine, and the trust estate shall be and 
become forthwith merged in such remainder or 
reversion.” 


The gist of the reasoning is that this addition to 
the law enables a cestui que trust to join with a re- 
mainderman in defeating the trust, and the crea- 
tion of a fee-simple either in the cestwi que trust 
himself or in the grantee of himself and the re- 
mainderman, so that the power of alienation is not 
suspended. Under the authority of Beardsley v. 
Hotchkiss (96 N. Y. 201), Williams v. Montgom- 
ery (148 N. Y. 519) and other cited decisions of 
the Court of Appeals, the position of the court is 
very forcible in holding that an absolute fee might 
be conveyed by the joining of all the parties in in- 
terest in a conveyance. In Snedeker v. Congdon 
(41 App. Div. 433-438) a view was advanced not 
inconsistent with the position now taken by the 
Appellate Division, First Department. The dis- 
senting opinions by Presiding Justice Van Brunt 
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and Mr. Justice Patterson are, of course, entitled 
to very serious consideration. It seems improb- 
able that the legislature really intended to ma 
the radical change in the law which the language 
of the amendment suggests. It is, therefore, 
natural to attempt to give this amendatory statute 
some effect which shall fall short of a revolution- 
ary effect. 

Nevertheless, the reasoning of the prevailing 
judges is very cogent, and it seems unfortunate 
that this decision directly passing upon the signfi- 
cance and scope of chapter 452 of the Laws of 1893 
was not rendered until near the close of the legis- 
lative. session for this year. If the present deci- 
sion be upheld in the Court of Appeals, the law 
certainly should be restored to the condition it was 
in before the amendment of 1893 was passed. We 
do not think there is any provision of the New 
York Revised Statutes which has worked more 
beneficently than that authorizing the creation of 
indestructible trusts to receive the rents and profits 
of property and pay them over to a beneficiary. 
If trusts of this character are to be destructible by 
the act of the cestui que trust, their most substan- 
tial policy and purpose will be rendered nugatory. 
The law should be restored to its former condition 
at the earliest legislative opportunity. 


—— 


LEGAL WIT AND HUMOR. 


At an Assize Court one of the witnesses in giv- 
ing evidence turned to the jury, whereat the pris- 
orer flew into a passion and shouted out to the 
jury-box: “ Set of boobies! asses! pack of idiots!” 
Upon which the judge, interrupting, said: “ Do 
not speak to the jurymen. Address your observa- 
tions to the court.” 

Sir Eardley Wilmot once appeared at the bar of 
the house of commons on a contested election 
He received a well-merited and haughty reprimand 
from Mr. Pitt, who told him he had brought there 
all the pertness of his profession; and, being for- 
bidden by the speaker from making any reply, he 
flung down his brief on the floor and never re- 
turned there again. 

On the arraignment of Ann Turner, a physi- 
cian’s widow, who was indicted for being accessory 
before the fact to the murder of Sir Thomas Over- 
bury, she kept her hat on. Sir Edward Coke 
observing this, bade her take it off, saying “ that a 
woman might be covered in church, but not when 
arraigned in a court of justice.” The prisoner 
said she thought it singular that she might have 
her head covered in the house of God, and not in 
the judicature of man. Sir Edward replied that 
from God no secrets were hid, but that it was not 
so with man, whose intellects were weak; there- 
fore, in the investigation of truth, and especially 
when the lives of our fellow-creatures are in jeop- 
ardy, on the charge of having deprived another 
thereof, the court should see all obstacles removed, 





and because the countenance is often an index to 
the mind, all covering should be removed from the 
face. Coke then ordered her hat to be pulled off, 
and she covered her head with her handkerchief. 

“ No man,” said a wealthy, but weak-headed bar- 
rister, “should be admitted to the bar who had 
not an independent landed property.” “May I 
ask, sir,” said Mr. Curran, “ how many acres make 
a wise-acre?” 

A woman, who was called as a witness in an 
assault case, tried at Edinburgh, on being asked 
by the magistrate what was the profession of her 
husband, answered very promptly, “ My husband 
is a bankrupt, sir.” 

Lord Brougham was not at first a very success- 
ful lawyer. It was he who said: “ Circumstances 
alter cases, but I wish I could get hold of some 
cases that would alter my circumstances.” 

Lord Ellenborough was clerk in the King’s 
Bench with an income of £09,625: he was also 
custos brevium in the same court. This pompous 
man was always throwing out threats against 
those who ventured to make comments on the 
heavy contributions levied by sinecurists on suit- 
ors for justice. Lord Kenyon was custos brevium 
with Lord Ellenborough—united  sinecure, 
£2,996 per annum. Lord Kenyon’s brother, the 
Hon. Thomas, was filazer and clerk of outlawries, 
with emoluments averaging £7,000 a year. — Law 
Times (London). 

As a lawyer and his clerk were one day riding 
together on a road, the clerk desired to know what 
was the chief point of law. His master said if he 
would promise to pay for their suppers that night 
he would tell him, which was agreed to. ‘“ Why, 
then,” said the master, “ good witnesses are the 
chief point in the law.” When they came to the 
inn the master ordered a couple of fowls for sup- 
per; and when they had supped, told the clerk to 
pay for them according to agreement. “O, sir,” 
says he, “ where’s your witness? ” 

Articles of high misdemeanors were presented 
against Sir William Scroggs, lord chief justice. 
Amongst these articles occur the following: “ That 
the lord chief justice is very much addicted to 
cursing and swearing in his discourse, and to drink 
to excess, to the great disparagement of the dig- 
nity and gravity of his said place. He did, in his 
common discourse at dinner, at a gentleman’s 
house of quality, publicly and openly use many 
oaths and curses, and there drank to excess.” — 
Law Times (London). 


ITEMIZING A LAWYER’S BILL. 


OME months ago an incident came under our 
\) notice to which your readers are entitled. An 
attorney sent a bill to a corporation for services, 
and he was afterwards requested to itemize his 
charges running back over a period of several 
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months, covering numerous intricate transactions 
and several large deals. 

He objected to being called on to furnish items 
for every little charge that went to make up the 
aggregate, but he assured his clients that if he did 
he could make it add up just the same as the gross 
sum named. To impress the point he pinned to 
his letter an advertising card lately handed him, 
on the back of which was the following: 


Harp EARNED WAGES. 


An old church in Belgium decided to repair .its 
properties, and employed an artist to touch up a 
large painting. Upon presenting his bill the com- 
mittee in charge refused payment unless the de- 
tails were specified, whereupon he presented the 
items as follows: 


ITEMS. 


Embellishing Pontius Pilate, and putting 
new ribbons on his bonnet 

Putting new tail on the rooster of St. Peter 
and mending his comb 

Repluming and gilding left wing of guardian 
IR «5 det os 6 Sickie tein tele 5 HS ROA « 

Washing the servant of the High Priest and 
putting carmine on his cheeks 

Renewing heaven, adjusting the stars and 
cleaning up the moon 

Touching up purgatory and restoring lost 


Brightening up the flames of hell, putting 
new tail on the devil, mending his left hoof 


and doing several odd jobs for the 

Rebordering the robes of Herod and adjust- 
ing his wig 

Taking the spots off the son of Tobias...... 


Cleaning Balaam’s ass and putting one shoe 


Putting ear rings in Sarah’s ears 

Putting a new stone in David’s sling, enlarg- 
ing the head of Goliath and extending 
Saul’s legs 

Decorating Noah’s ark and putting a head 


Mending the shirt of the prodigal son and 
cleaning his ear 


— Exchange. 


WHAT IS A CARRIAGE? 
HE question whether a bicycle is liable as a 
carriage to a bridge toll arose in Cannan v. 
The Earl of Abingdon, heard by Mr. Justice Big- 
ham and Mr. Justice Phillimore on April 3. The 
bridge in question was that crossing the Thames 
between Eynsham and Swainton (on the Oxford 





and Cheltenham Road), and was erected and 
maintained under a special act passed in 7 Geo, 
III, and took the place of an ancient ferry at the 
same point. In consideration for the expense of 
erecting and maintaining the bridge and the loss 
of ferry tolls consequent on its erection, the then 
Earl of Abingdon was empowered to erect toll- 
bars and take tolls for passing over it, including 
the following: 

For every coach, chariot, berlin, hearse, chaise, 
chair, calash, waggon, wain, dray, cart, car, or 
other carriage whatsoever, with four wheels, the 
sum of fourpence, and with less than four wheels 
the sum of twopence. * * * 

For every foot passenger whatsoever the sum of 
one halfpenny. 

Bicyclists have felt a difficulty as to their liabili- 
ties under this old classification; and at the in- 
stance of the Cyclists’ Touring Club an interesting 
series of test cases was arranged, and the plaintiff 
carried out the arrangement in the following man- 
ner: On the first occasion he rode a bicycle with- 
out any luggage or luggage carrier; on the second 
occasion he rode a bicycle with a valise attached 
carrying luggage; on the third occasion he rode a 
tricycle without any luggage carrier; on the fourth 
he rode a tradesman’s tricycle having a box fitted 
to its frame for carrying goods; and on the fifth 
occasion he rode a tricycle known as a “ bath 
chair” tricycle, having a wicker chair fitted to its 
frame in which another person was seated. On 
each occasion the defendant; by his servant the 
keeper of the toll gate, refused to allow the plain- 
tiff to pass over the bridge without paying a toll 
of two pence, and the plaintiff accordingly paid 
under protest. The plaintiff contended that the 
act did not authorize the defendant to charge him 
any toll on the first three occasions mentioned, or 
alternatively that he should only have been 
charged one halfpenny, and that on the fourth and 
fifth occasions he should have been charged noth- 
ing, or alternatively only a halfpenny on the fourth 
and a penny on the fifth, The defendant con- 
tended that all bicycles and tricycles were “ chairs, 
cars, or carriages” within the meaning of the act, 
and were liable to the toll of two pence. Bicycles 
have already been decided to be carriages within 
the Highway Act (Taylor v. Goodwin, L. R. 4 
Q. B. Div. 228)) and within the furious driving 
section of the Offenses Against the Person Act, 
1861 (Regina v. Parker, 59 J. P. 793). The words 
of the toll clause are certainly wide enough to 
cover every kind of carriage, however modern, and 
the court held that bicycles and tricycles were 
subject as carriages to the said toll. Mr. Justice 
Phillimore ventured to define a carriage as “ any 
mechanical contrivance which carries a person or 
weights over the ground, raising the weights or 
taking the person off his feet so that the feet of 
the person do not support him or the burden which 
he is bearing,” even if he himself propels the con- 








THE ALBANY LAW JOURNAL. 


271 








trivance. We are not sure whether the learned 
judge has sufficiently considered the case of a 
wheelbarrow or a child’s horse. — Law Journal 
(London). 


Legal Hotes. 


In the case of William H. Brown y. Sarah A. 
Odill, at Nashville, Tenn., a decree giving $2,800 
for breach of promise was affirmed by the Supreme 
Court, says an exchange. ~A very unusual question 
was involved in this case. Brown and his wife had 
been divorced. He and Miss Odill became en- 
gaged, with the understanding that they were to 
marry only after the death of his divorced wife. 
He married another, however, and the suit fol- 
lowed. His defense was that the time had not 
come for him to fill his contract, but the court 
decided against him on the ground that he had 
placed himself in a position where it was impos- 
sible for him to keep his contract if his divorced 
wife should die. 

Frank J. Thompson has brought a novel suit in 
the Circuit Court at Jackson, Mich. Thompson 
was sent to the State prison for three and a half 
years for having received $1 which he knew to be 
stolen. While in prison he worked 776 days on a 
prison contract held by the Bronk-Buffington Shirt 
Company. Under a law enacted in 1897, of which 
the court and Tawyers in Thompson’s case were 
apparently forgetful, the receiving of stolen prop- 
erty under the value of $25 was changed to a mis- 
demeanor, punishable with not more than ninety 
days’ imprisonment in a county jail. Thompson 
was released by Judge Peck last October on a writ 
of habeas corpus. Now he sues the Bronk-Buffing- 
ton people to recover the value of his labor per- 
formed while in prison under illegal sentence. 

Governor Roosevelt has signed the Hallock 
bill amending the game law of the State in relation 
to the possession of the plumage or skins of wild 
birds. Under the law as thus amended it will be 
a misdemeanor with a penalty of $60 fine, and, in 
addition to that, a fine of $25 for each bird taken, 
for any person to take any wild birds, alive or 
dead, other than those for which there is an open 
season, or to sell or keep for sale any of their 
plumage, skin or bodies. 

The effective feature of this law will be that part 
of it which forbids, under a penalty, the selling or 
keeping for sale, of the plumage of wild birds. It 
would be difficult, perhaps, to enforce it against 
individual wearers of such plumage, but reputable 
merchants will not care to expose themselves to 
prosecution and the payment of a fine for the sake 
of the profits that may follow traffic in the pro- 
hibited articles. 

Some of the branches of the Audubon Society 
have been active in securing this legislation. It is 
explained by an exchange that members of that 
society have been careful to discriminate in the 











choice of feathered decorations by wearing only 
such plumage as might be taken from fowls legiti- 
mately used for food — such as plumes from the 
wild duck, from pheasant breasts, turkeys’ plum- 
age colored, partridge wings, etc. The ostrich 
plumes worn by them have been only those that 
the bird naturally sheds in moulting. The law, as 
amended, of course, will not interfere with the 
wearing of such decorations. — Rochester Demo- 
crat and Chronicle. 


English Fotes. 

A reply given on Thursday in last week in the 
house of lords to the Earl of Camperdown by the 
Earl of Selborne, with reference to the “ neu- 
trality” of a British colony when Great Britain is 
at war, confirms the accuracy of the position 
enunciated in these columns last September, when 
we urged that the declaration of Mr. Schreiner, 
the prime minister of the Cape, that Cape Colony 
would, in the event of a war with the Transvaal, 
maintain a neutral attitude to be wholly irrecon- 
cilable with constitutional principle. Lord Cam- 
perdown asked Lord Selborne, the under-secretary 
of state for the colonies, whether a British colony 
could be neutral when her majesty was at war, 
and Lord Selborne in his reply, which was made 
on behalf of the government, and presumably on 
the advice of the law officers of the crown, stated 
that “it was obvious that a self-governing country 
could not be neutral when her majesty was at 
war.” The colonies, as portions of the British 
empire, are bound by the policy of the imperial 
givernment in its international relations. — Law 
Times. 


Her majesty, who arrived in Dublin on the 4th 
inst. and was presented with the keys of certain 
imaginary gates of the city according to ancient 
custom, is receiving a more hospitable welcome 
than did the first English monarch who visited the 
Irish capital. When (writes our Irish contributor) 
Henry II arrived there in October, 1172, according 
to Matthew Paris, there was no house capable of 
receiving him and his retinue, and he was obliged 
to erect, near St. Andrew’s Church, a long pavilion 
like a cabin, composed of smooth wattles, after the 
fashion of the country, “which, being well fur- 
nished with plate, household stuff, and good cheer, 
made a better appearance than had ever before 
been seen in Ireland.” We are told, too, by the 
same authority, that he granted the laws of Eng- 
land to the people of Ireland, “ which were joy- 
fully received by them all.” It was not, however, 
till 1210, when King John visited the country, that 
regular courts of justice were erected and judges 
and circuits appointed as in England. It was John 
also who divided the country into counties and 
established a general coinage for the first time. — 
Law Times. 
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Legal Laughs. 


A jury had been impaneled in the trial of a case 
where the attorneys were from another county. 
Mr. C. was questioning the jurymen and came to 
Nos. 5 and 6. No. 5, asked as to his occupation, 
said: “I am a tinsmith and plumber.” No. 6 was 
asked the same question. He said: “I am the ice 
man.” When order was restored the plumber was 
excused. 


While Judge Gary, of Chicago, was trying a 
case recently he was disturbed by a young man 
who kept moving about in the rear of the room 
lifting chairs and looking under things. 

“ Young man,” Judge Gary called out, “ you are 
making a great deal of unnecessary noise. What 
are you about?” 

“ Your honor,” replied the young man, “I have 
lost my overcoat and am trying to find it.” 

“ Well,” said the venerable jurist, “ people often 
lose whole suits in here without making all that 
disturbance.” — Law Notes. 

In Ireland nothing seems to be taken seriously 
but politics. Even the law has its comical side, as 
may be seen by a case recently tried at the Tyrone 
Assizes. 

The prisoner was charged with setting fire to his 
own shop, which he had insured. As direct evi- 
dence was scanty, a good deal turned on the man’s 
character. A petty sessions clerk deposed: 

“The prisoner, though honest, is a crooked sort 
of a character.” 

Counsel: “ You mean that 
crooked man, he is straight?” 

But a better joke was coming. The landlord of 
the shop said: 

“Prisoner is honest and harmless, but he is 
cranky, crooked and ill-tempered. He is a man 
who, though honest, will never give any one a 
straight answer.” 

His Lordship: “ He must have been bred a 
solicitor! ” 

This brought down the house, so to speak, and 
the case went to the jury, who, being in a genial 
mood after all the joking. acquitted the prisoner. 


though he is a 


—— 


Rew Books and Aew Editions. 


A Treatise on the Law of Wills. By H. C. Under- 
hill, LL. B., of the New York Bar. In two 
volumes. Chicago: T. H. Flood & Co., 1900. 


In this work Mr. Underhill has given what may 
well be termed an exhaustive and comprehensive 
view of the whole Law of Wills, a task to which 
he brought admirable qualifications. According to 
the plan adopted, the two volumes may be used 
separately, or in connection with each other. 
Volume I comprises the elementary principles of 
law, which are peculiar to wills, as execution, 
revocation, testamentary capacity, undue influence. 











lapse, ademption, survivorship, abatement, etc. It 
is designed to be used separately from its com- 
panion volume, and as an introduction to it, by 
students, as a full exposition of the Law of Wills. 
Volume II contains a full exposition of the rules 
and principles of the construction and interpreta- 
tion of testamentary language; and of those rules 
of the law of real property and doctrines of equity 
jurisprudence which are very frequently employed 
in connection with wills. It is meant to be used 
by the practitioner, together with the first volume, 
and, of course, it may also be read with profit by 
the student. 

It is not too much to say that the two volumes 
cover the entire field of testamentary law as it 
exists to-day. The propositions in the text are 
sustained by more than 17,000 citations. The 
author has adhered closely to the rules and prin- 
ciples which have been enunciated by the courts of 
last resort, and where courts have differed he has 
not attempted to reconcile the decisions except to 
point out, when necessary, the different circum- 
stances under which the various decisions were 
rendered. The style of writing is admirably clear 
and concise, and we are confident an examination 
of the work will afford ample justification for the 
writer’s adding another to the many excellent 
treatises on the subject which are now in the 
hands of the profession. 


Knights in Fustian. By Caroline Brown. Bos- 


ton: Houghton, Mifflin & Co., 1900. 

Miss Brown is a comparatively new writer, but 
one of decided promise. In this book, which takes 
for its principal theme the secret machinations of 
the band of “ Copperheads” who called them- 
selves the Knights of the Golden Circle, terrorized 
rural neighborhoods in the dark days of the Civil 
War, and made elaborate preparations for a great 
uprising, which proved a melancholy fizzle, she 
has given us a carefully drawn picture of a minor 
and almost forgotten incident in the great strug- 
gle: not, of course, historically accurate in all of 
its details, but founded upon facts obtained. as she 
tells us in a brief preface. from members of her 
own family and other eye-witnesses. the records of 
the treason trials after the foiled rising in August. 
1864, and contemporary newspapers. The doings 
of these “ Knights in Fustian.” who did not stop 
at mere threats of arson and murder in order to 
carry out their conspiracy against the Union. form 
the principal action, but there is a hero in the 
nerson of a young Union soldier. inst returned 
from the horrors and hardships of Andersonville. 
and a heroine, a farmer’s dauchter. whose story 
adds much interest to the book. Miss Brown 
shows a good insight to human character and 
motives. and possesses an excellent nower of de- 
scription that makes her book far above the 
average. The interest is well sustained and the 
dialogue bright, if not brilliant. 





